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A NUTS AND BOLTS APPROACH TO TEACHING
FOR SOCIAL CHANGE: A BLUEPRINT
AND A PLAN OF ACTION
DWIGHT AARONS

I hope that I do not have to convince you of the value of teaching for social
change. This essay shares my experiences and ideas about how I am able to
raise issues of social change and other matters ofjustice in the classes I teach.
My hope is to provide guidelines on how to incorporate these issues into your
teaching.
THE ACADEMIC AND PRACTICAL NEED TO TEACH SOCIAL JUSTICE ISSUES

Lawyers as diverse as Justice Oliver Wendell Holmes and Charles
Hamilton Houston have noted the importance of grounding legal analysis in
reality. Justice Holmes, you may recall, observed, "The life of the law has not
been logic: it has been experience." 2 Houston, the intellectual architect of the
NAACP's school desegregation litigation strategy, believed that law was a
social construct that could be used for good or for ill. 3 Indeed, one of his most
well-known statements is: "A lawyer [is] either a social engineer or he [is] a
parasite on society. ",4 In Houston's view, the "social engineer was a highly
skilled, perceptive and sensitive lawyer" who knew the law and the needs of the
groups he or she represented and who understood how to solve the problems of

*
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Cornett for comments on a previous draft. These are a slightly revised and annotated version of
remarks presented on the Strategiesfor Teaching Social Change to Non-ProgressiveStudents
Across the Law School Curriculumpanel at the 2008 SALT Teaching Conference: Teaching for
Social Change, March 14-15, 2008, at the University of California, Berkeley, School of LawBoalt Hall.
1. I use the phrases "social change" and "social justice" interchangeably. I borrow from
others in defining social justice as "'eliminati[ng] ... institutionalized discrimination,"' while
"[p]romoting individual and collective well-being, enhancing human dignity, and correcting
imbalances ofpower and wealth." MARThA R. MAHONEY, JOHN 0. CALMORE, & STEPHANIE M.
WILDMAN, SOCIAL JUSTICE: PROFESSIONALS, COMMUNITIES, AND LAw 1 (2003) (quoting ROBERT
D. BULLARD, DUMPING INDIxIE: RACE, CLASS, AND ENVIRONMENTAL QUALITY 3 (Westview
Press, 3d ed. 1994)). "Social justice lawyering seeks to give material meaning to these ideals in
the daily lives of individuals and communities that are marginalized, subordinated, and
underrepresented." Id.
2. OLIVER WENDELL HOLMES, THE COMMON LAW 5 (Mark DeWolfe Howe ed., Belknap
Press of Harvard U. Press, 1963) (1881).
3.

GENNA RAE MCNEIL, GROUNDwORK: CHARLES HAMILTON HOUSTON AND THE

STRUGGLE FOR CIVIL RIGHTS 84 (1983).
4. Id.
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local communities and the underprivileged. 5 Thus, as alluded to by Justice
Holmes and Houston, teaching about social justice is a way to connect the
academic discussion of the law school classroom with some of the actual
problems confronting society. 6 Contemporary musicians stated the challenge
more colloquially as:
Wake up everybody, no more sleeping in bed,
No more backwards thinking, time for thinking ahead;
The world has changed so very much, from what it used to be;
There is so much hatred, war and poverty;
Wake up all the teachers, time to teach a new way;
Maybe then they'll listen to what you have to say;
'Cause they're the ones who's coming up;
And the world is in their hands;
When you teach the children; 7
Teach them the very best you can.
Most casebooks and other law school teaching materials do not take an
avowedly "realist" or "progressive" lawyerly approach. Consequently, the
chance to segue into discussions of social justice issues is limited. However,
when done well, discussions of social justice issues provide an opportunity to
explore the operation of the political and legal processes and whether the law is
neutral. Discussing social justice issues also allows for exploration of values,
morality, and line-drawing. In addition to whatever else students may believe
about the law, my hope, in raising issues of social change, is to encourage them
to view law as a means for the betterment of society.
There is a need for social change and for progressive teaching. Most
students enter law school idealistic and desiring to pursue noble or publicspirited goals. 9 They leave with increasingly more debt and more pessimism
5. Id. at 84.
6. Former practitioner, law professor, and now senior federal judge Harry Edwards has
expressed a similar concern in his critique of the disconnect between law teaching and the
practice of law. Harry T. Edwards, Another "Postscript"to the "GrowingDisjunctionBetween
Legal Education and the Legal Profession", 69 WASH. L. REV. 561, 564-66, 569 (1994)
(suggesting that law schools should encourage practical pedagogy and legal scholarship, that
lawyers should advance plausible "public-regarding" law reform efforts, and that there is a
growing inattention to the needs of the disadvantaged); Harry T. Edwards, The Growing
Disjunctionbetween Legal Educationand the Legal Profession,91 MICH. L. REV. 34, 57-63,
65-66 (1992) (advocating that law students receive a "full and rich doctrinal education," which
includes mastery of the interpretation of authoritative texts and the comfortable integration of
theory with doctrine).
7. HAROLD MELVIN& THE BLUE NOTES, Wake Up Everybody, on WAKE UP EVERYBODY
(Philadelphia International 1975).
8. For the now-classic critique of most modem U.S. law schools, including their lack of
progressive thought and replication of social and societal norms, see Duncan Kennedy, Legal
Education and the Reproduction of Hierarchy,32 J. LEGAL EDUC. 591, 591-610 (1992).
9. See, e.g., ROBERT V. STOVER, MAKING IT AND BREAKING IT: THE FATE OF PUBLIC
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about the legal system and its ability to deliver just outcomes. 1 That very same
debt load may deter-and possibly restrict-them from working as an advocate
for and implementer of social justice."IRaising social justice issues in the law
school classroom should raise the social consciousness of all students. More
particularly, it may encourage students who came to law school intent on
serving the public interest not only to retain their idealism and values, but to
consider how they might put that idealism and those values into action.12 Before
students become practitioners of social change they must think and conceive of
social change. I try to inspire that thinking in my law school classroom.
CONTEXT IS IMPORTANT BUT NOT DETERMINATIVE

One of the cardinal rules of effective teaching is to appear neutral to the
subject-matter and to the students.13 Neutrality-or its appearance-is also one
of the hallmarks of the law. 14 In light of the emphasis on neutrality, some law
professors may be apprehensive about raising social justice issues, believing
INTEREST COMMITMENT DURING LAW SCHOOL passim (1989); Robert Granfield & Thomas

Koenig, Can Law School Idealism Survive? Implicationsfor ProgressiveLawyers, 54 GUILD
PRAC. 155, 157 (1990) (finding that one-third of first-year, working-class law students enrolled
at Harvard University expressed "altruistic concerns" as "their primary reason for coming to law
school"). But see J.D. Droddy & C. Scott Peters, The Effect of Law School on Political
Attitudes: Some Evidence from the Class of 2000, 53 J. LEGAL EDUC. 33, 33-34 (2003)
(showing empirically that "political and social attitudes of students entering law school do not
differ dramatically from other college graduates, and that little attitudinal change takes place
while they are in law school").
10. See Roger C. Cramton, The OrdinaryReligion in the Law School Classroom, 29 J.
LEGAL EDUC. 247, 248 (1978) (discussing modem law school students' beliefs on the law's
ability to create just outcomes).
11. ABA Comm. on Loan Repayment & Forgiveness, Lifting the Burden: Law Student
Debt as a Barrier to Public Service 8 (2003), availableat http://www.abanet.org/legalservices/
downloads/lrap/lrapfinalreport.pdf.
12. See William P. Quigley, Letter to a Law Student Interested in Social Justice, 1
DEPAUL J. FOR SOC. J. 7 (2007) (outlining paths to social justice lawyering and offering advice
to law students on how to retain their commitment to social justice)."
13. See David A. Garvin, A Delicate Balance: Ethical Dilemmas and the Discussion
Process, in EDUCATION FOR JUDGMENT: THE ARTISTRY OF DISCUSSION LEADERSHIP 292-93 (C.

Roland Christensen, David A. Garvin, & Ann Sweet eds., 1991). Often, even with tremendous
effort to be neutral, law students do not always perceive the professor as such. Law professors
often receive unflattering portrayals in law students' published accounts. See CHRIS GOODRICH,
ANARCHY AND ELEGANCE: CONFESSIONS OF A JOURNALIST AT YALE LAW SCHOOL 4-5 (1991);
RICHARD D. KAHLENBERG, BROKEN CONTRACT: A MEMOIR OF HARVARD LAW SCHOOL 17-18

(Hill & Wang 1992); Brian Owsley, Black Ivy: An African-American Perspective on Law
School, 28 COLUM. HUM. RTs. L. REV. 501, 512-20 (1997).
14. See Kimberl6 Williams Crenshaw, Forward: TowardaRace-ConsciousPedagogy in
Legal Education, 11 NAT'L BLACK L. J. 1, 2-3 (1989) (discussing the norm of
"perspectivelessness," which discounts the relevance of any perspective in legal analysis and
posits that such analysis can occur without regard to cultural, political, and class characteristics).
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that broaching these matters will slant the classroom discussion. In fact,
appearing impartial may take on greater prominence if the law professor
happens to be a person of color, a woman, or a gay or lesbian, and the social
justice issue is perceived to be little more than a "special pleading" effort by the
professor to present the law as unjust.
As a person of color who teaches at a public law school in the southeastern
United States, at which typically less than 20% of the students in each law
school class self-identify as being a member of a racial or ethnic minority
group, the matter has been a personal concern. Further, based on the colleges
and universities that usually serve as the law school's feeder schools, I strongly
suspect that I am one of the very few African-American teachers my students
have had. In some cases, I know that I am the first African-American man who
has been an authority figure in their lives. Yet, despite the apprehensions my
students and I may bring into the classroom, raising issues of social justice and
even allowing my impartiality to be questioned does pay off. For example, as
Ken Feagins recounts:
When I introduced myself and shared my desire to learn more about
affirmative action, Professor Belton suggested I enroll in his employment law
course. Although I knew nothing about "employment law" or Title VII, I took
a chance and enrolled. My previous experiences with affirmative action
caused me to be skeptical about the amount of fairness I would receive as a
white male law student in a class taught by a black professor that addressed
affirmative action. Professor Belton, however, soon shamed me by his
example. By treating all students with respect, he taught me the value of
communicating and exchanging ideas. Professor Belton's example teaches
that if we are ever going
to sol, the "individual versus group rights issue,"
dialogue.
we must continue the
In fact, the "diversity of ideas" rationale of law faculty hiring is premised
on having members of historically under-represented groups serve as teachers
to enrich the law school classroom experience. 16
SOME BENEFITS OF RAISING SOCIAL JUSTICE ISSUES
Teaching or encouraging social change in law schools can begin with small
steps. I introduce issues of difference, progressive lawyering, and lawyering for
social change in the classroom through hypotheticals and problems that I have
created. There are many benefits from using hypotheticals that raise issues of
15. Ken Feagins, "Wanted-Diversity: White HeterosexualMales Need Not Apply ", 4
WIDENER J. PUB. L. 1, 10 (1994).
16. See Fran Ansley, Classifying Race, Racializing Class, 68 U. CoLO.L. REv. 1001,
1012 (1997). For placement within historical context and articulation of the of the "diversity in
hiring" rationale, see Randall Kennedy, In Praiseof the Strugglefor Diversityon Law School
Faculties,1991 U. CI. LEGAL F. 1 (1991). For a critical rebuttal of the rationale, see Jim Chen,
DamnationandDiversity,43 UCLA L. REv. 1839, 1884-1910 (1996).
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diversity and difference, including social justice issues. First, as Charles
Calleros notes, using such hypotheticals sharpens a student's critical thinking
skills. 17 In dealing with these issues, students became more aware of the
malleability of the law and how they can search for and articulate legal and
policy rationales. Second, raising issues of difference and social change allows
students to educate other students (and sometimes the professor) on the value of
history and context in formulating and applying legal rules. Through these
exercises students come to appreciate how the law changes and how it can be
both a means of oppression and of possible liberation.
Third, those students whose hearts beat for social change, those students
who are seeking clarity or assurance in their career choices, and those students
who are not quite sure what they want to do with their law degree are each
provided with different situations in which to explore the various roles that
lawyers can play in society. They are also exposed to lawyering for social
change. Indeed, another educational benefit of using hypotheticals to discuss
lawyering for social change is that many law students seem to think that all
lawyering involves only courtroom litigation and trying cases. In reality,
lawyers do
many other things, just as courts do more than resolve isolated
18
disputes.
Fourth, teaching about social change through the law allows students to
conceptualize, and possibly reimagine, the role of a lawyer. Teaching about
social change lawyering may induce students to expand the career paths and
employment situations they will pursue. For instance, students may decide to
work on behalf of the indigent full-time as a litigator, they may pursue
employment at a government agency to assist in providing services to the
disadvantaged, or they may work in the legislative arena as an elected official
or a policy analyst endeavoring to directly change the law. 19 In light of the
discussion, students may be more willing to commit to performing pro bono
work while in private practice, and they may volunteer more readily-or at least
they may be more open-minded about sharing their legal skills with nonprofit
groups and organizations.

17. Charles R. Calleros, Traininga Diverse Student Body for a MulticulturalSociety, 8
LA. RAZA L.J. 140, 141-42 (1995).
18. See Murray L. Schwartz, The Other Things That Courts Do, 28 UCLA L. REv. 438,
446-51 (1981) (listing adjudicative, legislative, executive, administrative, and ceremonial acts
performed by judges).
19. It is important that students appreciate that social justice matters can be addressed in
forums other than courts. It is true that some of this nation's most profound social changes have
been prompted by judicial decisions, yet courts are generally ill-equipped to bring about social
change. See generally GERALD ROSENBERG, THE HOLLOw HOPE: CAN COURTS BRING ABOUT

SOCIAL CHANGE? (1991) (analyzing whether courts can produce political and social reform and
concluding that most efforts to use courts to generate social reform fail). Thus, students and
lawyers should keep in mind that the executive and legislative branches are governmental
forums that help facilitate social change.
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But above all, there is one type of student who likely benefits the most from
social change through lawyering: those students who have come to law school
because it is the only path to get that high-powered, high-prestige job in the
mega law firm. Though some of these students would probably only
begrudgingly acknowledge it, teaching them-or reminding them-that law
can be used to effectuate social change is a valuable lesson. I am speaking of
those students who have not thought about social justice issues or who have
thought about those matters and firmly rejected them. If teaching about social
justice is done with care, these students can become the biggest promoters of
looking at the law through different lenses. Some of these students have
personally told me that they now look at the law and their role as lawyers
differently.
Hopefully, these self-assured students will keep that in mind as they go into
private practice and ask of themselves, their colleagues, and their clients
whether the legal work they perform to benefit the client is truly in the best
interest of all. I live with the hope that maybe something I have said or done as
will stick in the minds of students long after they have left the
a law professor
20
classroom.
RECOMMENDATIONS: THE BLUEPRINT

(1) Plow the ground ahead of time.
My first suggestion for classroom teachers is that you plow the ground
ahead of time. Assign articles that challenge the shape and scope of legal
doctrine. Students should read these articles prior to your intended discussion.
Articles can be used in three different ways. First, they provide background
member of the class is informed of
ensure that
information and
22
•
• every
21
• • help
general principles or the law in action. Second, there are "theme" articles,
which serve as an overview of a segment of the course. I use theme articles
when starting a new topic in the course and ask that students read the articles
and keep their principal points in mind as we proceed through the course. The

20. A dated survey of University of Tennessee College of Law students concluded that
they "view[ed] the law as primarily a mechanism for private conflict resolution and view[ed] the
lawyer's task as limited to facilitating the singular client's narrow interests in the specific case at
hand." Gregory J. Rathjen, The Impact ofLegal Educationon the Beliefs, Attitudes and Values
ofLaw Students, 44 TENN. L. REv. 85, 118 (1976).

21. Students will profit from being provided with an overview and summary of various
jurisprudential approaches. See, e.g., Gary Minda, The JurisprudentialMovements of the 1980s,
50 OHIO ST. L.J. 599, 599-601 (1989).
22. For example, THE PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND THE
ADMINISTRATION OF JUSTICE, THE CHALLENGE OF CRIME INA FREE SOcIETY (1967), remains the

best general overview of the criminal litigation process.
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third type of reading that I use is prescriptive; it advocates a change in the law
or policy.
The point of the additional readings is to make students aware of the
normative choices within legal doctrine and the impact of those choices on
society. Ideally, the readings will empower students to engage in their own
reassessment and conceptualization of the law-how it operates, could operate,
and should operate. As background material, you could assign a heavily edited
article or essay that looks at the law from a progressive point of view. I suggest
the essays in The Politics of Law.23 However, if such an essay on your legal
topic does not exist and you cannot cobble together selections to serve as an
equivalent, then you should write one. The piece should allow students to
follow some of the differing strands of thought behind the law. For example, in
constitutional law, the article might highlight the different methods of
constitutional interpretation and their respective consequences: What does
textualism or originalism as an interpretative approach mean to claims brought
by the poor or the disenfranchised? In criminal law, an article might point out
how, despite statutory reforms in rape law, courts and juries still apply
antiquated notions of consent and power,24 or it might challenge whether
some
25
of the conventional premises of criminal law are well-founded. In civil
procedure, the article might explore the role of courts and the process by which
disputes are supposed to be resolved by asking: What is so special about
courts? Does the current civil dispute resolution process achieve its asserted
aims? 26 The selected reading can serve as a summary and possible
reconciliation of divergent strands of the law. The selected reading can also
stand as an example of those skills that are tested on traditional law school
exams.
It is most helpful if the selected additional readings demonstrate skillful
critical reasoning. Thus, after being exposed to such critical reasoning, students
can then fairly be expected to engage in similar critical reasoning in discussing
doctrine and policy issues in class and on exams. In other words, by introducing
23.

See generally THE POLITICS OF LAW: A PROGRESSIVE CRITIQUE (David Kairys, ed., 3d

ed. 1998) (including materials covering a broad range of issues in law school outside ofjust the
usual year materials).
24. See David P. Bryden & Sonja Lengnick, Rape in the CriminalJustice System, 87 J.
CRIM. L. & CRIMINOLOGY 1194, 1287-89 (1997) (discussing acquaintance rape cases).
25.

See generally ELLIOT CURRIE, CRIME AND PUNISHMENT IN AMERICA (Metro. Books

1998) (attempting to dispel the myth that America's incarceration system is the best method for
preventing crime and rehabilitating criminals).
26. In the civil procedure course that I teach, my efforts in this regard have been assisted
by ABA SEC. OF LmG., READINGS ON ADVERSARIAL JUSTICE: THE AMERICAN APPROACH TO
ADJUIDICATION (Stephan Landsman ed., 1988); Sherrilyn A. Ifill, RacialDiversityon the Bench:

Beyond Role Models and Public Confidence, 57 WASH. & LEE L. REv. 405 (2000); Carrie
Menkel-Meadow, The Trouble with the Adversary System in a Postmodern, Multicultural
World, 38 WM. & MARY L. REv. 5 (1996); Michael E. Solimine & Susan E. Wheatley,
Rethinking Feminist Judging, 70 IND. L.J. 891 (1995); Adam Cohen, Are Lawyers Running
America?, TIME, July 17, 2000, at 22.
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social justice issues and by going beyond traditional course materials, I provide
students with a broader knowledge base and with critical-thinking skills, which
ultimately should empower them to both understand and critique the law.
An example of a prescriptive reading assignment in my criminal law class
is Paul Butler's essay Racially Based Jury Nullification: Black Power in the
Criminal Justice System. I place it at the end of the "proof beyond a
reasonable doubt" section. By that time, we have covered all of the basic
doctrines of substantive criminal law and have become aware of the
pervasiveness of discretion within the criminal litigation process and the
important role the jury plays in the system.
Butler's essay and his proposal
28 raise vital issues about key components of
the criminal litigation process. He proposes that African-American jurors
should exercise nullification and not convict an otherwise guilty AfricanAmerican defendant in non-violent malum prohibitum cases, such as drug
offenses. 29 Jurors who engage in race-based nullification are morally obligated
to participate in black self-help programs, while those acquitted under this
proposal have an obligation to rebuild the community. This is a provocative
suggestion because it touches on at least two so-called "sacred cows." First, it
explicitly encourages jurors to cast their votes based, in part, on the defendant's
race. Second, it explicitly encourages jurors to nullify the criminal law.
While both these issues warrant discussion, the essay's inherent beauty is
that it invariably leads to a dialogue about the purposes of the criminal
litigation process and whether it achieves those ostensible purposes.31
Essentially, students are invited to review nearly every doctrine we have
covered in the course. For instance, how pertinent are the theories of
punishment? Should we try to deter criminal conduct, rehabilitate the criminal,
or adopt a system that has retribution as its key aim? Is there a correct mix? Do
we have to forfeit standardized sentencing to achieve the proper punishment in
individual cases? What conduct should be criminalized? Can the law
sufficiently define criminal conduct? Should the focus be on harm caused to
society or the mental state of the actor? What role should causation play in the
criminal law? By what moral authority can a capitalistic society punish a drugdealer, who might be viewed as predictably responding to social and marketbased forces? Can we place meaningful contours on the generally unreviewable
exercise of discretion by either the prosecutor or the jury? Students and I also
have discussed majoritarian politics and discrete and insular political
minorities, and whether the interests of criminal defendants and others directly
affected by the legislature's decision to criminalize certain activity are given
due respect in the legislative process.
27. Paul Butler, Racially BasedJury Nullification:Black Power in the CriminalJustice
System, 105 YALE L.J. 677 (1995).
28. Id. at 690-714.
29. Id. at 679, 715-718.
30. Id. at716-17.
31.

Id. at715-718.
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These are the sort of problems that lawyers have to address when
attempting to resolve criminal cases, and ideally, that legislators (or courts) may
eventually have to answer as well. Do not be satisfied with asking the questions
and encouraging critique. Solicit proposals and avenues for reform; social
change is best fostered when critiques turn into inventive proposals.
(2) Use hypotheticals.
I mentioned my second suggestion before: use hypotheticals. A good
hypothetical is an excellent starting point for discussion. For example, pose two
nearly identical scenarios where it is questionable whether a person may use
deadly force against a supposed aggressor; in the first instance the alleged
perpetrator is white and the anticipated victim is black, and in the second
setting the perpetrator is black and the expected victim is white.32 Or ask
students which defendant deserves the greater punishment when two killings
occur in a common law jurisdiction: the first case involves a battered woman
who fatally shot her physically and sexually abusive husband while he was
sleeping; the second case involves a brawny homeowner, who lived in a highcrime area, and who fatally shot an unarmed, scrawny intruder.
A hypothetical can help ensure, at least at the start, that the discussion is
objective and de-personalized. I call on students to identify the legal issues
present and the legal arguments and counter-arguments to each claim. Some
students are more than ready to participate in the discussion and critique the
law. Of course, students may bring in facts not apparent in the hypothetical or
make the discussion as personal as they wish. So long as students talk about
their personal experiences, their contributions generally are not problematic.
However, when students generalize or stereotype, I remind them that good
lawyering of any kind grounds itself in both the facts and the law. Indeed, the
Butler article serves this purpose. It provides a context for33how the law is
implemented, proposes an alternative, and invites responses.
(3) Ask open-ended questions.
My third suggestion is, when teaching about social change, use open-ended
questions and note when there is healthy disagreement among students. Openended questions tend to be viewed as non-accusatory. For instance, ask "What
do you think?"; "Did the author come to the correct conclusion?"; "Do you
agree with the court's reasoning?"; "Should that be the rule?"; and "How
would you go about addressing the issue?" These questions allow students to
have some control over the discussion. These questions also permit students to
disagree with what they have read or to bring in facts or experiences not
included in the material. Take volunteers. Not everyone will want to talk, and
32. See CYNTIA LEE, MURDER AND THE REASONABLE MAN: PASSION AND FEAR INTHE
CRIMINAL COURTROOM 212-25 (2003).
33. Butler, supra note 27, at 718-25.
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not everyone who talks will have something valuable to say. Some students will
dance around the issues and will not want to talk about social justice. It is
sometimes a challenge to get them back on task. However, most of the time just
referring them back to the facts in the hypothetical will achieve this.
Students discuss, debate, and learn outside the classroom at least as much
as during the class session. So even if the classroom discussion did not go as
well as you hoped, it is very likely that mentioning the social justice issue
impacted your students. Over the years, students who have earnestly refused to
be part of a classroom discussion have told me after class how much they
appreciated the discussion.
As you conduct the discussion, watch body language. I am surprised by
some students' body language. Some students-perhaps unconsciously-make
faces, shake or nod their heads, or rest their heads in the palm of their hand
when I come to some hypotheticals or as I discuss a social justice issue with
another student. Most of the time, I call on those students and ask them for their
opinion. In my experience, those students have provided some of the best
critiques of the social justice argument. And once the critique has been
articulated, a richer discussion usually takes place. I also have to keep in mind
the signals I send from my own body language. Are my arms crossed,
suggesting that I am hostile, uninterested, or unpersuaded by a particular
comment? What do I write on the board? Is it a fair summary of a student's
comments? In fact, writing down student's comments on the board legitimizes
the comment and preserves the remarks so students speaking later can respond
to them.
(4) Know the material
The fourth tool for teaching social change is to know the material. This
means not only must you know the arguments both for and against even the
most seemingly obvious suggestions, but you also should have given some
thought to the possible solutions students might propose. 34 You should keep up
to date on the literature and the latest cases.
Once, while going through a hypothetical in which it was clear that despite
eyewitness testimony we did not know which of the two persons committed the
crime (identical twins, with identical weapons, operating independently),
several students appeared indifferent to the concept of "proof beyond a
reasonable doubt." Despite the reality that one of the actors was not guilty,
some students called for prosecuting both suspects and letting the jury decide. It
was an interesting moment. The students were rejecting the reading that
included Justice Harlan's statement that it is better that a guilty person go free
rather than imprison one innocent, 35 but it led to a discussion informing them of
34. Sometimes those consequences become apparent only after a class session has ended.
A good way to start the next class session would be to highlight some of the consequences.
35. See In re Winship, 397 U.S. 358, 372 (1970) (Harlan, J., concurring) ("I view the
requirement of proof beyond a reasonable doubt in a criminal case as bottomed on a

2009]

TEACHING FOR SOCIAL CHANGE

innocence projects, prosecutorial charging, and plea bargaining. More useful
for me, however, was the opportunity to tell the students about additional
36
readings, which dealt with the consequences of their proposed approach. For
example, in a handful of instances, prosecutors have sequentially prosecuted
separate people for the same crime that all agree could only have been
committed by a single person. We then talked about how courts have affirmed
the convictions of both defendants while simultaneously declaring it of little
consequence that the prosecution changed its theory of the case to secure the
second conviction. I also noted that in some cases, the court sentenced at least
one of the defendants to death and that the matter raised serious issues of a
prosecutor's professional responsibility. 37 Consequently, what began as a
discussion in which students ignored both the law and the facts in the
hypothetical turned into a meaningful discussion of gaps in the present criminal
litigation process.
Discussing social change makes the law more relevant and helps me keep
my courses current. Connect current events to course material. For instance, in
my civil procedure class we discussed what factors the governor of Tennessee
might adopt in death penalty clemency proceedings as the state faced its first
execution in forty years. A few years later, it was equally within the parameters
of discussion to ask my civil procedure students what process should be
accorded persons who had been notified that they were going to be removed
from the state's managed care health program.
(5)
Respect the students.
My fifth suggestion for teaching social change is: Respect the students, and
they will respect you. This relates as much to conduct outside the classroom as
fundamental value determination of our society that it is far worse to convict an innocent man
than to let a guilty man go free."). Aside from rhetorical sentiment, it is unclear the number of
guilty persons that society is unwilling to convict to avoid convicting an innocent person. See
generally Alexander Volokh, N Guilty Men, 146 U. PA. L. REv. 173 (1997) (surveying case
law).
36. See generally Anne Bowen Poulin, ProsecutorialInconsistency,Estoppel, and Due
Process:Making the ProsecutionGet Its Story Straight, 89 CAL. L. REv. 1423 (2001) (arguing
that prosecutors should not be allowed to take advantage of inconsistent positions and exploring
approaches for controlling this); Michael Q. English, Note, The Prosecutor's Use of
InconsistentFactual Theories of a Crime in Successive Trials: Zealous Advocacy or a Due
Process Violation?, 68 FORDAM L. REv. 525 (1999) (discussing whether a prosecutor's use of
different factual theories in a criminal trial is zealous advocacy or a due process violation
through the use of different cases). See also Brian Netter, Comment, A QuantitativeLook at the
Two-Suspect Scenario, 115 YALE L.J. 1167 (2006) (arguing that when prosecutors are unable to
determine which of two suspects committed a crime, prosecution of both is the most reliable
approach as long as both cannot be convicted).
37. See Jacobs v. Scott, 513 U.S. 1067, 1069 (1995) (mem.) (Stevens, J., dissenting from
denial of certiorari) (noting prosecution's inconsistent theories in capital case and characterizing
it as a violation of due process).
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inside. 38 This means welcoming comments of all types and allowing students to
respond when their ideas have been critiqued. It means not only encouraging
them to speak, but actually listening to what they have to say, and, as
mentioned earlier, writing some of their comments on the board. Another way
that I attempt to foster this respect is by raising and discussing issues of social
change in the classroom. However, these discussions are not dalliances, but an
important part of the learning process. My students know from the beginning of
the semester that the final exam will test their ability to analyze a policy
question or proposal. Each discussion about social change is a prime candidate
for one of the final exam's policy questions. I have frequently put those
questions on the exam.
Another way I respect my students is that I do not use them as unpaid
research assistants. I keep my work for social change separate from my
students' course work. I could, for example, limit the paper topics in my death
penalty seminar to subjects relevant to articles, amicus briefs, and reports I am
writing. Instead, after I finish one of my projects, I may use the prior work as
part of a class assignment. For example, I have incorporated into my legislation
course my experiences writing on a bill to change the state law on felon
disenfranchisement, advocating for buffer zones from chemical spraying, and
enacting a law that limits the changing of final grades to only the course
instructor at a Tennessee public university. If a student learns of my
involvement in a project and wants to assist, I welcome it. But I do not abuse
that relationship.
CONCLUSION

For those who want to raise social justice issues in a traditional law school
course, I have provided a blueprint and given you some tools of the trade. I
hope that you will build a course that both teaches the law and prompts social
change.

38. I know of no law school that does not claim to respect its students. Though
institutional culture differs, it is likely that respecting students is not high on the agenda of law
schools or their faculty. For a welcome call to do otherwise and a discussion of its benefits, see
Kent D. Syverund, Taking Students Seriously: A Guidefor New Law Teachers, 43 J. LEGAL
EDUC. 247, 247-48 (1993).

